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Despite existing  EU Legislation and the specific article (25) on the rights of the elderly in the EU Charter of Fundamental Rights, age inequalities are not dealt with adequately throughout the European Union.

Discrimination has a profound effect on the enjoyment of rights in older age, particularly in accessing employment and training opportunities, health care, social security, pensions and financial services.   

European protection against discrimination varies from country to country.   Firstly, it depends on how the employment Directive was transferred into national law; whether the justification test transferred or not,  which could limit the efficiency to meet the directive’s standards.  Secondly, since there is currently no instrument prohibiting discrimination outside the employment sector, the EU today cannot efficiently combat discrimination in all areas that have a serious impact on individuals’ fundamental rights.

Prevailing discrimination in employment

Following the EU anti-discrimination framework and the European Court of Justice case law, individuals are equipped with some tools to combat discrimination while non discrimination on the ground of age is a general principle of EU law.
 which is given expression in Directive 2000/78 and must be given full effect by national courts (Mangold v. Helm, C – 144/04)

However, despite this, ageism is still prevalent today and it is often hard to prove and bring to justice.

The European labour market is ageing rapidly and although employers find it increasingly difficult to recruit a skilled workforce, they continue to discriminate against older workers and to rely heavily on pre-retirement schemes.   While the problem of financing pensions could be partially solved by extending working lives, nowadays whole generations of expertise are being wasted. Solutions need to be sought which aim to allow older people to continue to be active (for instance  training and vocational guidance;  flexible working schemes;  prohibition of mandatory retirement age; adapted environments etc.) 

Being forced to stand down from a job because of age is one of the most blatant forms of age discrimination yet non justified mandatory retirement age is common place in many Member States and in a recent judgment 
, the ECJ suggested it is legitimate to retire older workers to encourage the promotion of a younger workforce and prevent disputes concerning employees’ fitness to work beyond a certain age.

Discrimination in advertising for jobs

There is great variation in the EU states on this issue.  

For instance, in Italy between 60 and 70% of public recruitment ads for jobs contain an upper age limit of 35-40 years. This is true also of recruitment ads for public administration, including the Italian Parliament  - despite the fact that it is against the law.  
Whereas in Ireland, when an advertisement was posted recently on ‘Loadzajobs.ie’ website, seeking ‘a young,dynamic office manager’, the Equality Authority wrote to Loadzajobs saying the advertisement appeared to discriminate on the age ground and asking them to publish a non discriminatory version of the advertisement. The company re-advertised the position removing the adjective ‘young’.

Early retirement schemes are another cause for concern.  In Italy serious inequalities arise from these schemes along with a state sponsored system whereby the National Pensions Institute supplements the number of  years worked to enable people who are being made redundant to access their full pension as early as age 50.   This is in stark contrast to other workers who lose their jobs of whom only 27 % can access unemployment payments for a maximum period of 8 months . The remaining 73% are left without any kind of income. Italian Age members have reported that there are ‘a few hundred thousand older people without jobs and income who have to wait until age 66 to get their pensions.
 

Selected caselaw of the European Court of Justice
The report on the implementation of the employment directive: http://ec.europa.eu/justice/discrimination/files/age_and_employment_en.pdf
gives  examples of cases:

 Depriving a worker of a severance allowance on the ground that he may draw old age pension is age discrimination – this measure was applied both to those who will receive the pension and to those who are eligible but will continue working (Ingeniorforeningen i Danemark v. Region Syddanmark, C-499/08)

An age limit that is a genuine and determining occupational requirement can be justified (Colin Wolf v. Stadt Frankfurt am Main, C-229/08)

Compulsory retirement age can be justified based on issues like avoiding disputes about employees ability to work above a certain age; ensuring a balance between the generations; efficient planning of the departure and recruitment of staff and encouraging the recruitment and promotion of young people (Gerhard Fuchs (C‑159/10), Peter Köhler (C‑160/10) v. Land Hessen)

(AE) SOCIAL: Ignoring professional experience is not age discrimination 
Brussels, 06/06/2012 (Agence Europe) - Failing to take into account the professional experience acquired in another company in the same group does not constitute age-based discrimination. The employer is therefore not obliged to take this professional experience into account when calculating the remuneration of its employees. In  Decision C-132/11.the ECJ stated that the not taking into account of professional experience acquired in another company in the same group does not constitute age-based discrimination.

The ECJ has said that it does lead to differentiated treatment with regard to the date of recruitment but this difference is not based on age nor on any event linked to age. 

Irish Equality Authority – 

provides support through information, adopting a proactive approach by employers and service providers in key sectors to promote equality and achieve compliance with equality legislation which is delivered through equality partnerships with a wide range of organisations in the public and private sector. The Equality Mainstreaming Unit, which is funded by the EU, facilitates and support institutional change within providers of further education, training and labour market programmes; within small to medium enterprises; and within employers’ and trade unions’ networks by strengthening their capacity to combat discrimination and to accommodate diversity.

Where discrimination occurs, the Authority provides support to people and, if appropriate, will help to bring cases before the Equality Tribunal.

Barriers to access to financial services

AGE has recently demonstrated the persistence of age limits in access to intra-EU Travel insurance, complementary health insurance, mortgages and bank loans through examples gathered by its members

According to AGE members, in many Member States companies charge prohibitive fees or deny access to travel insurance for people over a certain age,

· Generarli-La Estrella (Spain):  Travel insurance is not available for new subscribers over the age of 65 

· Prudential (UK): No travel insurance is provided beyond the age of 70 including to former employees who draw a company pension

· Direct Ireland (Ireland): Excess fee of €85 for cancelation/curtailment doubles to €170 for people aged 66 or over

· Wander (UK): No travel insurance available to people aged 60+

· Axa Biztosító (Hungary): Surcharges of 100% are applied to those aged 65+
· CORIS (Slovenia): Subscribers over 70 have to sign a special contract and pay higher charges

· There is also evidence that the same company charges different rates in different European countries  -  Europ Assist increases its annual multi-trip insurance to its Irish clients at age 65 from €49 annually to €145 whereas in France and Belgium the same company does not increase its fees to its older clients.
There are some examples of Good Practice

· Aktia (Finland): No age limit

· Marks and Spencer Money (UK): No age limit for a single trip
Complemenary Health Insurance
Age limits prevent many older people from joining or changing complementary health insurance schemes after a certain age.

· Atlas healthcare (Malta): Cover is not available to those over 59.

· Health Insurance Fund B (Germany): Maximum age for cover is 60.

· Grawe Insurance (Romania): Maximum age for the insured person is 75 years.

· IF (Finland): health care insurance is issued to people between ages 18-59. It changes automatically  to accident insurance at 6
· France: All companies adjust tariffs and coverage according to a person’s age when they subscribe.

· Poland: Complementary health insurance is either impossible or very expensive for people 60+ to obtain.

· Netherlands: No age limits for (very) basic health insurance although some age limits on other health packages.
Good Practice in complementary Health Insurance

· Zaverovalnica Vzarjemna (Slovenia): No age limits.
· Caser Salud Integral (Spain): Maximum age to join is 64 but there are no age limits to remain as a subscriber.

· Patient Choice ‘Access Hospital Treatment Plan Single’ (UK): Provides cover for people aged 90.
AGE is particularly concerned that age limits in these areas will deter older people from enjoying their fundamental rights, such as freedom of movement within the EU (and beyond) and a satisfactory level of health and long-term care.   Given that Member States are increasingly seeking to reindividualise the risk of health care, a growing proportion of the EU population will be ineligible for any but the most perfunctory level of health care.   


Financial Services 

Mortgage and bank loans practices adversely affect older people’s rights to decent and appropriate housing.

· Société Générale (France): An AGE member of 72 could not obtain a short-term loan (8 years) to pay for an apartment. It was refused because the bank would not provide the life insurance contract mandatory to taking out a loan.

· Bank Nordic (Denmark): Loans for only 10 years are given to older people. If the person dies within that time, the amount of the loan returns to the bank. 

Good Practices in financial services

· Svenska Handelsbanken SHB, SE bank, Nordea (Sweden): Age is not an obstacle. Credit cards, bank loans and mortgages are decided on criteria of how credit worthy the applicant is. 

· Malta: Age is no barrier to taking out a loan. Each case is decided on its own merits based on the credit worthiness of the applicant.
UK legislation

The UK government has recently published its proposals re. Age discrimination in provision of services and exercise of public functions.  These proposals indicate the areas in which age discrimination will be permitted:
The new law will only prohibit harmful or unjustifiable treatment that results in genuinely unfair discrimination because of age. Harassment related to age will also be banned, as will victimisation resulting from complaints about discrimination or harassment. 

However, in order to strike a balance between the interest of business and consumers, the ban on discrimination will not affect the many instances of different treatment that ‘do not cause any harm.’  
Multiple discrimination

Multiple discrimination is very common among people over 50 and affect in particular older women. 

The economic crisis is having a severe impact on older women who already face an increased risk of poverty.   Since more and more Member States propose to rely increasingly on privately funded pension schemes to ensure an adequate income in older age, the various disadvantages faced by women in these schemes much be tackled.    These are, in particular, the prevailing gender pay gap that results in lower earnings and less savings, career gaps, unpaid carer’s breaks, sex-biased annuity rates or occupational segregation which result in women being discriminated against in private pension schemes.  Older women workers will also encounter additional obstacles to participating in employment due to the reduction in long-term services and the resulting increase in the need for them to provide informal care for elderly relatives.

Until now, older women in Europe had to pay higher premiums for complementary health insurance and for  insurance type private pensions.   In addition, the use of age and gender in employment related insurance products made older women workers and older workers in general more expensive for employers and constituted a form of indirect discrimination.

The Court of Justice ruling on the Test-Achats case will have an important and positive impact for older women as it will prevent them from being financially penalized in access to health care insurance, protect them from being discriminated against by employers for reasons of higher employment insurance costs, and will help achieve better gender equality.   It will also provide better conditions in private pension schemes for women as insurance type private pension and savings schemes will have to comply with the principle of gender neutral premiums and benefits.   More than ever now these schemes are necessary for women because of changes in public provision and the general trend to move from defined benefits to defined contributions, but the problem remains that not enough women have access to these schemes.

The Bauer report ‘on women approaching retirement age’ which was adopted by the European Parliament in September 2011 addresses many of the challenges older women face today.   Its recommendations need to be implemented by the EU.

Older Migrants

The large numbers of migrants who came to the EU in the sixties and seventies are now reaching older age.    They frequently face discrimination and exploitation in various areas of their lives due to a variety of reasons including, but not limited to: language difficulties, lower socio-economic status, poor health, social exclusion, lack of knowledge of their rights and responsibilities.

Older Roma

Older Roma are a much neglected group, many of whom face unacceptable levels of discrimination (as well as poverty and social exclusion) which prevent them from enjoying their fundamental rights.    They often experience unequal treatment in health care services, and in their treatment by public authorities and other social services and frequently  face harsh living conditions.  

Older LGBT

LGBT people are affected by ageism and face multiple discrimination as they grow older.   For example, when older LGBT people become dependent and need residential or institutional care, they may face homophobic attitudes which significantly limit their housing and care options.   In addition, same sex partners are seldom eligible for survivors’ benefits in state and private pension schemes even in countries that recognise same sex partnerships.  Unmarried LGBT partners can also face discrimination from property inheritance rules. 

Say No to Ageism

For the last nine years, the Irish Equality Authority has organized a ‘Say No to Ageism’ week in partnership with  older people’s NGOs, the Congress of Trade Unions and Employers’ organisations.   Each year, as well as having a publicity campaign,  there is a focus on engaging with specific service providers  - e.g. health, transport,, who are encouraged to avail of anti-discrimination training.   A seminar is held to discuss relevant issues e.g the last two years have concentrated on financial and insurance services.   This venture has resulted in strong partnerships with service providers and an increasing awareness among older people about their rights and how they can address cases of discrimination.   But despite this, ageism is still very prevalent in Ireland.
Recommendations

In Europe we need to:

· To unblock the discussion on the proposed European  Directive on equal treatment outside employment in order to have effective legislation to combat age discrimination in access to essential goods and services to respond to the needs of Europe’s ageing population.

· To adopt a horizontal anti-discrimination directive, taking into account the barriers older people face in access to goods and services

· To monitor the implementation of the Test-Achats case and ensure gender equality in complementary health insurance and insurance type private pensions.

Internationally, we need to:

· To combat stereotypes about older workers especially those which claim older workers prevent their younger colleagues from entering the labour market and promote age diversity and quality in employment towards all population groups have to be combated.

· To consult NGOS, who are best placed to know what is happening on the ground to identify how fundamental rights are perceived and experienced by citizens in their everyday lives.
· To enhance understanding of barriers encountered by older people facing multiple discrimination
· To monitor age discrimination in the access to healthcare, including preventive services
· To recognise that discriminating against our ageing population is bad for business.

· New approaches to insurance/banking are needed.   Upper age limits should be replaced by other risk controlling mechanisms.

· It is in the interests of our economies to remove the barriers to the silver economy 

Since ageism persists in Europe despite the existing legislation we need to use any instruments we can to change those attitudes that allow age discrimination in our societies.

� Case C-144/04, Werner Mangold v Rudiger Helm


� Joined Cases C-159/10 and C-160/10, Gerhard Fuchs and Peter Kohler v Land Hessen


� Women currently receive their pensions age 62 but will shortly be the same age as men – 66. 


� � HYPERLINK "http://www.age-platform.eu/en/age-policy-work/anti-discrimination/latest-news/1252-age-demonstrates-age-limits-in-certain-insurance-products" ��http://www.age-platform.eu/en/age-policy-work/anti-discrimination/latest-news/1252-age-demonstrates-age-limits-in-certain-insurance-products�





� ‘Carers in Europe’ – Factsheet 2009, p.4.  “ . . .9% of women in the EU27 reported to be providing care to an elderly/disabled relative.
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